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The following is a general guide and does not repre a complete analysis of the issues
covered. It is intended to highlight matters tinady be of interest to insureds, but insureds
should always seek specific guidance on particolatters.
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Professional Fiduciary Liability | nsurance
- Evolution of a Need*

Two-thirds of the people who have ever reachedréGkve today. In other words, two
out of every three people who have ever attainedatie of 65 since the beginning of time, are
currently alive. As startling a statistic as thay seem, it is perhaps not surprising considering
that today’s “older population” (those aged 65 ddeo), enjoy better health and financial
security than any other previous generation. Iddesccording to data compiled by the
Administration on Aging, in 2009: 39.6 million pdepaged 65 years or older resided in
America, 12.9% of the U.S. population, or roughheaut of every eight Americans. By 2030,
the number is anticipated to increase to 72.1 om)lil19% of the population and more than

double the number of people aged over 65 when cardpa 200G,

As average life expectancy continues to increasalogs the need for assistance-based
services. Many new services have developed tetassih the special needs of retirees and
persons who require additional assistance becaludesabilities attributable to mental and/or
physical impairment. Commonly referred to as “Eidwies,” a fiduciary is one who for the
benefit of another person accepts the respongilidit taking care of the needs or property of

that persori. Fiduciary is a term which covers a broad varigtyoles, including: Guardians,

'As emphasized by a recent HSBC New York City SubiMégrid’s Potential’ advertisement. Séép://www.hsbc
usa.com/ourcompany/pressroom/2010/news_0930201gonkevdiscover.html

2 SeeAdministration of Aginchttp://www.aoa.gov/aoaroot/aging_statistics/indspa

% SeeArizona Fiduciary websithttp://www.azfid.org/content/what_is_a_fiduciary
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Conservators, Executors or Estate Administratassdhal Representatives, Trustees, and Power
of Attorneys? Fiduciaries, whether serving for a fee or no¢, governed by state law and must
be certified by their respective state of practi€éduciaries may be court appointed or retained
privately. Numerous seniors with family willing tassist them still prefer to appoint a
Professional Fiduciary - to avoid inconveniencirgmily members who may be already

burdened by work and home responsibilities, or matflive near the senior.

In all roles, Fiduciaries are expected to act ia best interests of their clientand
manage affairs solely for the benefit of the cliamd not for others. The element of trust
becomes crucial when the person receiving fiduciaeyvices is frail, incapacitated, or
vulnerable. Most conflicts, however, arise fronspidites about whether decisions were truly
made in the best interests of the client and, basaalr experience, are generally raised by third
parties (e.g. family members unsatisfied with héve senior's care and/or finances are being
managed) as opposed to by the senior themselves.

Conflicts between siblings or other relatives offgace the Fiduciary in the middle of
family feuds and typically make the Fiduciary arsyegarget to lay fault on. Claims against
Fiduciaries may stem from allegations of inadeqsatgervision of a vulnerable adult, charging
excessive fees, refusal to issue a distributiomfeotrust, and/or failure to safeguard funds or
property of the client. We have encountered claivherein one family member may retain a
Fiduciary to perform services while another famitgmber will file a breach of duty claim or
allege a different type of fault committed by thidu€eiary. Frequently, the Fiduciary is free of

fault but is nonetheless forced to defend his oréntion and innocence through litigation.

* In some states, conservatorships are called gdaltdianships, but the terms mean roughly the shing. A
Guardian is traditionally appointed by a court ts@re that the personal and medical needs of apavitated
person are met, while a Conservator is generalpoiayped by a court to manage the financial affairsomeone
who is determined to be unable to manage his ooWwerfinances or property.

® The terms “client” and “ward” are often used imteangeably. We understand and appreciate, howtxatmany
Fiduciaries prefer to refer to their clients solaky “wards,” further demonstrating the unique posiof trust that
Fiduciaries occupy.
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Recently, we have seen a number of claims filednagaiduciaries for failing to
properly invest funds or for investing funds in th&rong” stocks, despite the common
downward trend in the stock market. We have skeset claims alleged by wards, distributees,
and the Court itself prior to approving of a Fidargis accounting. These claims try to seek
justification and compensation for the downward keaitrend and put the Fiduciary in a position

wherein they are forced to somehow “guarantee’atitns which are out of their control.

Claims for breach of duty against Fiduciaries ammmon once the Fiduciary submits its
accounting for approval, as any party may quesitbether a decision was in the best interests
of the client. Additionally, in situations wherechent has multiple children, claims may arise
from sibling disagreement on what the Fiduciargkerand responsibilities should entail. One
recent claim was raised by the niece of the Coppoted Fiduciary’s client after the client
was deemed incapable of taking care of herselhbystate. The Fiduciary placed the client into
a private care facility believing that this wastlme best interests of the ward. The ward’s niece
opposed her Aunt’'s placement into the facility ®tifooning the Court to become her Aunt’s
Guardian. After the Court granted the niece cdraver the person and property of her Aunt,

the niece filed a breach of fiduciary duty clainaegt the Fiduciary on behalf of the ward.

With this broad range of potential liability, Fidades have a broad need for insurance,
including fiduciary bonds, property/casualty inswr@, and professional liability insurance, to
protect against claims arising out of errors or ssiins in rendering professional services.
These insurances may be purchased from a numhiepwatiers and typically provide coverage
for “any act, error or omission of the [Insured] nendering or failing to render Professional
Services [a defined term§.”Most policy forms require that a claim be madéd seported during
the applicable policy period and that adequatefination be provided to the Insurer for all
potential circumstances that may later rise tolélrel of a “Claim.” Typical exclusions include
claims made by one Insured under the Policy againsther Insured under the same policy;

claims seeking the return or reimbursement of feests or expenses paid to the Insured; and

® Professional Services is defined term, usualliuitiog, “services provided by an Insuredothers for a fee, unless
acting as a volunteer or in an official pro bon@aety, on behalf of the Named Insuredany of the following
capacities: Fiduciary, Daily Money Manager, Congouonsultant, Care Manager, or Bookkeeper.” Bdaciary
Professional Liability Insurance issued via Domimiasurance Services, Inc. on behalf of Certain dvwdters At
Lloyd’s, London.
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claims arising out of commingling, conversion osappropriation of funds, premium, escrow of

tax money or other property, for personal profiadwvantage.

Because of the variety of potential claims that lsamaised against Fiduciaries, it appears
increasingly vital for Fiduciaries to protect thestves adequately by purchasing insurance.
While a number of allegations against Fiduciariesyrbe frivolous and/or ultimately found in
favor of the Fiduciary, the cost of defense carstbestantial to an independent Fiduciary. By
purchasing insurance, the Fiduciary helps protexcbhher interests, allowing for the Fiduciary
to better focus on protecting the interests of rthedient/ward. In a litigious age where
professional assistance of the elderly looks segrow dramatically, the need for increased
understanding of the role and significance of Pssifenal Fiduciary Liability Insurance appears

paramount.

*Andrew R. Jones, Esg. is a Partner and~lorence N. Lishansky, Esqg. is an associate at the
New York City-based law firm &urman Kornfeld & Brennan LLP. Andrew and Florence’s
practice focuses on professional liability and ireswce coverage matters, including the direct
defense of professionals in certain matters, anelctliadvice to insurers as to coverage issues, in
other matters. They have drafted various insurgmakcy forms for domestic and international
insurers, and have adviced on coverage mattereeni.S. and abroad. For more information
on the authors and this topic, please vigitvw.fkblaw.com




